
• 

• 

• 

PI PER 
MARBURY 

RUDNICK 
& WOLFE UP 

6225 Smith Avenue 
Baltimore, Maryland 2 I 209-3600 
www.pipe1TUdnick.com 

PHONE (4!0) 580-3000 
FAX (410) 580-300 l 

January 25, 2001 

VIA TELECOPY AND CERTIFIED MAIL 
/RETUR..l\J RECEIPT REQUESTED 

Dr. Timothy Fields, Jr. 
Assistant Administrator 
Office of Solid Waste & Emergency Response 
USEPA Headquarters, Mail Code 5101 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Re: National Priorities List for Uncontrolled Hazardous 
Waste Sites, Proposed Rule No. 34 (Lower Duwamish 
Watenvay) 

Dear Dr. Fields: 

This letter is submitted on behalf of Tytanic LLC ("Tytanic") and Long Pafoting 
Company ("Long Painting;') in connection with the above-referenced rulemaking 
proposal which was placed in the Federal Register by the U.S. Environmental Protection 
Agency C'EPA'') on December 1, 2000. See 65 Fed. Reg. 72515. Tytanic and Long 
Painting hereby restate and ask EPA to reconsider their request for a 90-day extension to 
the comment period which EPA has proposed to close on January 30, 2001. 

Tytanic and Long Painting are potentially affected property and business owners 
located along the Lower Duwamish Waterway. As such, they are very interested in 
EPA's proposal to place approximately six miles of the Waterway on the National 
Priorities List ("NPL"). The U,S. Court of Appeals for the D.C. Circuit has explicitly 
recognized that EPA's Hdecisjon to .list. a site [on the NPL] may have 
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consequences for affected parties'' Board of Regents of the University of Washington v. 
EPA, 86 F.3d 1214, 1217 (D.C. Cir. 1996). 

On January 16, 2001, Mrs. Anne L. Long, Manager for Tytanic sent you a letter 
requesting a 90-day extension to the January 30, 200 I comment deadline. Mr. Mike 
Cassidy, President of Long Painting, submitted a similar letter requesting the same 
extension on January 19, 2001. In their letters, Mrs. Long and Mr. Cassidy pointed out 
that EPA 's supporting documentation for listing the Lower Duwamish Waterway consists 
of more than 6,000 pages of highly technical and complex information assembled by 
EPA over a number of years. They also described other instances in which EPA had 
granted 60-90 day extensions to the minimum 60-day comment period required for NPL 
rnlemaking proposals. Because the NPL proposal for the Lower Duwamish Waterway 
was issued just before the onset of the year-end holidays, Tytanic and Long Painting did 
not become aware of EPA •s proposed rulemaking and were unable to obtain the 
Documentation Record ("DR") and the four CD-RO Ms . that contain the DR's 31 
reference documents until earlier this month. 

Given the voluminous quantity of technical data that must be reviewed and 
evaluated, Tytanic and Long Painting retained an envi_ronrnental consultant, Kiawah 
Consulting Group LLC ("Kiawah"), to assist them. Kiawah's preliminary review of the 
DR and its 31 reference documents contained on the four CD-ROMs indicates that 
significant portions of the supporting record are incomplete, illegible and/or confusing. 
For example, DR Reference 17, which is a Summary Report prepared by Parametrix, 
Inc., dated July 17, 1998, and entitled "Combined Sewer Overflow Water Quality 
Assessment for the Duwamish River and Elliott Bay," does not include any of the three 
other volumes nor ·the 13 appendices that are identified in the Table of Contents and 
described as accompanying the Summary Report. These additional documents appear to 
include significant technical and policy materials that help explain the Summary Report. 

Moreover, the important and extensive Map Folio in Reference 4 of the DR is 
nearly illegible and very confusing due to its small scale and because the original color 
format is reproduced as black and white on the CD ROM. Another example of the 
confusing nature of EPA •s supporting record is the reference in the second paragraph of 
page 44 of the DR which states, "[p)roperty owners for land adjacent to the waterway 
between RK 2.5 and 10.8 are provided in Reference 4 pages 990 through 995." After 
much searching and finally calJing EPA's Region 10 office, it was discovered that the 
property owners are actualiy identified on pages 993-998 of the Map folio file which is 
not included as part of Reference 4 on the CD-ROM. Despite these and other problems 
associated with the mountain of documentation that EPA is asking small l,usiness~s such 
as Tytanic and Long Painting to review, evaluate and comment upon in less than 60 days. 
On January 19, 2001 Mr. Simmons was advised by Robert Myers.ofEPA's Headquarters 
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office that the agency would not grant Tytanic's request for an extension to the comment 
period. 

On January 20,200 I., Andrew H. Card, Jr., the Assistant to and Chief of Staff for 
President Bush issued a memorandum to all federal agencies oh behalf of the President 
This memorandum, which was subsequently published in the Federal Register oh January 
24, 2001 (66 Fed. Reg. 7701) and is enclosed, directs all agencies to send no proposed or 
final regulation to the Office of the Federal Register unless and until the agency head ( or 
the agency head's designee) appointed by President Bush has reviewed and approved the 
regulatory action. Because a new EPA Administrator has not been confirmed and the 
December 1, 2000 proposal to place the Lower Duwamish Waterway on the NPL is one 
of dozens of EPA regulatory actions that will require review by the new Administrator, 
there is no apparent need to close the comment period on January 30, 200 I. 

In view of the problems associated with EPA's record supporting its proposal to 
place the Lower Duwamish Waterway on the NPL and Mr. Card's January 20 
memorandum, Tyt:anic and Long Painiing hereby request EPA to reconsider its earlier 
determination (as orally communicated to Mr, Simmons on January 19, 2001) not to 
extend the comment period for the above-referenced proposal rule for an additional 90 
days. 

Please advise Mr. Simmons and me of EPA 's final determination of this matter as 
soon as possible, but not later than 12:00 noon on Monday, January 29, 2001. 

WRT/cks 
Enclosure 

cc: Mr. Andrew H. Card, Jr. (via Certified Mail) 
Ms. Yolanda Singer (via telecopy w/enclosure) 
Docket Coordinator (via Certified Mail w/enclosure) 
Mr. Robert Myers (via telecopy w/enclosure) 
Mr. Steve Simmons 
Mrs. Anne L. Long 
Mr. Michael Cassidy 
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THE WHITE HOU.SE: 

WASl-ilNG"l"ON 

January 20, ZOOl 

FOR T"d:E ,&l::ADS AN'.D Ac:r~G HEADS OF EXE::-oT:V'E 
DEP.ARTME..'llTS AND AGENC::ES 

~REW H. CA..l'U'), ~ ~-.,,~J.lf • 
~ssistant. to the Presicient • f 

· and Chief of Se.a'! f 

Regulatory Review Plan 

Th.e ?resider.t: hip asked me to communicate cc each or. you his 
p:an for managing the Federal regulatory process at the outset 
oi his Admir.ist:r:at::.or~. I:n order t.o ensure :::hat. the ;President's 
appoincees r.ave tbe opporcur.ity to review any r.ew o::: pending · 
reg-~lations, ! ask on behalf cf the ?residen~ cha~ you 
i~~ediately cake ehe following steps: 

Subject/to a..~y exceptions the Directer or Acting 
Di.:-ect:or of the Office of Ma.n.agement and 3udget:. {tr.e 
"OMB Di~eccor"} allows for eme-rgency or at.he::: urgent 
situa.c.icfns relating to health.and safety, send no 

. prcpose4 or fin.al regulat.ion e.o the Of.fic:e o: the 
r"ederal Register (t:.h.e 1•0FRIJ) unless and 'l.:.!.t:il a 
department. o::: agency head appoint:ed by t:b..e l?reside!lt 
afte~ noon en Jar.uary 20. 2001, reviews and approves 
the regulatory aceion. rhe d.epar:man:: o:- agency head 
may celegate chis power of re~iew and approval to ar-y 
other person so a:ppointed by the President, :::onsist:.ent 
wii:h applicable law. 

2, W:t• respect to regulations chat have be~, sent to 
the OFR but not:. published in the Fede~a~ Register. 
withdraw c:hem from OFR for review and app=oval as 
d~scribed in pa~agraph.1, subject to ex;aption as 
described in paragraph 1. Th.is withdrawal must be 
conduct:ed consistent: with the OFR proced:.;.res. 

3. With respect: to x-egula.t:.ions that .have he~a pi.;.plished 
, in t~e OFR but have. not: taken effect., e~mpora.rily 
' !;)ost:pone r.he effective da.t:e of the re.guJ.at.ions 

for1,o days, s\.Lbjec::t:: to excepeion as described 
it!. pa.=agra.ph 1 . 
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!::;.-.;elude from c:he request:ed actions in paragraphs 1-3 
any =eg,~lations prcrnulgated pursuan::: to statutory or 
judicial deadlines and identi!y such exclusions to 
::he CME Directol.~ as soon as possible. 

Nccify the 0MB uirect:or p::-omptly of any re9"Ul.at:icns 
:hat, :in ycur view, impact: critical health and safety 
:ur.ctions of the age~cy and therefore sho~ld be also 
excluded from t.he di~ectives in paragraphs 1-3. 7he 
Director will review any sucb notifications and 
determine wn:thar exception is appropriate under 
cne circ~m$tances. 

Contin~e in all instances co comply wicn ~xecu~ive 
Orde~ 12566. pe~~ing our review of ~hat c~de=, as 
well as any oche= applicahle Executive Or~ers 
conc~::::-nins =egulator/ management. 

As t.:sed ;.:: this memorandum, "regulation" has t.~E! ::-ieaning .set cue: 
ir: sec::t.ior:. 3 (e) of E-"tecutive Orde:::- l.286'~. That: is, chis plan 
c:~vers "ar:y substa.n::ive acc::.on by an agency Lnorma::.ly p_i.:.hlished. 
in :::.e Fec.u·al Rec-iste;:) that. promulgates or is expect:ed to lead 
t,::, c::·~e prcmulgatio.n of a final rule or regt..:.lac:icn, .:.ncluding 
nee.ices of i:1q-..;,:.:.::-y, a.dva;ice notices of proposed rulemaking. 
and ~oc 1.ces of p=-oposed rulemaking. ·• 

This regulatory review wi:l 
Acci~g Di=ector ·ct the 0MB. 
to the :re·.-1.ew, or ques-cions 
should be addressed tc thac 

be implemented by the Oirector or 
Communications res-ardi::.g excepti.cns 

regarding :he review ~2~e~a!ly. 
i::i.d.ividual. 

F:..,ally, i~ the ince~es: of sou....~d regula~o:ry practice and t~e 
avci:ii:1ce ::i: coscly, bu.rdansol'i!e, or U..'"'.r..ecessa:ry reg,.;lat:ion, 
.:..ociepe..'lde.r.t agencies a.re encouraged to participace voluntari:..y ic 
chis revie'.,/. 

Th.is memorandun sha!l be published in t:he ;"edera:: Reaist:er . 
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